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15 12 17,

JURISDICTION AND NATURE OF PROCEEDINGS
The Court of Appeals has jurisdiction in this matter by
virtue of Utah Code §78-29-3(c).

The judgment appealed from

awarded contract damages to the plaintiff.
ISSUES PRESENTED
1.

Did the Defendant/Appellant receive proper Notice

of his right to cancel the contract, in a home solicitation sale?
2.

Should the Defendant/Appellant be permitted to

cancel the contract?
3.

Did the trial court err in ruling that Plain-

tiff/Respondent's Notice was adequate?
DETERMINATIVE STATUTES
1.

Utah Code §13-11-4.

Deceptive act or practice by supplier.
(1) A deceptive act or practice by a supplier in
connection with a consumer transaction violates this chapter
whether it occurs before, during, or after the transaction.
(2) Without limiting the scope of Subsection (1), a
supplier commits a deceptive act or practice if the supplier,
with intent to deceive:

(m) fails to furnish a notice of the purchaser's
right to cancel a direct solicitation sale within three
business days at the time of purchase if the sale is made
other than at the supplier's established place of business
pursuant to the supplier's mail, telephone, or personal
contact and if the sale price exceeds $25, which notice
shall be a conspicuous statement written in bold type, in
immediate proximity to the space reserved for the signature
of the buyer, as follows: ?fYOU, THE BUYER, MAY CANCEL THIS
CONTRACT AT ANY TIME PRIOR TO MIDNIGHT OF THE THIRD BUSINESS
DAY AFTER THE DATE OF THE TRANSACTION.";

2.

Utah Code §13-11-19.

Actions by consumer.
(1) Whether he seeks or is entitled to damages or
otherwise has an adequate remedy at law, a consumer may bring an
action to:
- 4 -

(a) Obtain a declaratory judgment that an act or
practices violates this chapter; and
(b) Enjoin, in accordance with the principles of
equity, a supplier who has violated, is violating, or is
likely to violate this chapter.
(2) A consumer who suffers loss as a result of a
violation of this chapter may recover, but not in a class action,
actual damages or $2,000, whichever is greater, plus court costs.
(3) Whether a consumer seeks or is entitled to recover
damages or has an adequate remedy at law, he may bring a class
action for declaratory judgment, an injunction, and appropriate
ancillary relief against an act or practice that violates this
chapter.
(4) (a) A consumer who suffers loss as a result of a
violation of this chapter may bring a class action for the
actual damages caused by an act or practice specified as
violating this chapter by a rule adopted by the enforcing
authority under section 13-11-8(2) before the consumer
transactions on which the action is based, or declared to
violate section 13-11-4 or 13-11-5 by a final judgment of
the appropriate court or courts of general jurisdiction and
appellate courts of this state that was either officially
reported or made available for public dissemination under
section 13-11-7(1)(c) by the enforcing authority ten days
before the consumer transactions on which the action is
based, or with respect to a supplier who agreed to it, was
prohibited specifically by the terms of a consent judgment
which became final before the consumer transactions on which
the action is based.
(b) If an act or practice that violates this
chapter unjustly enriches a supplier and the damages can be
computed with reasonable certainty, damages recoverable on
behalf of consumers who cannot be located with due diligence
shall be transferred to the state treasurer pursuant to the
Uniform Disposition of Unclaimed Property Act.
(c) If a supplier shows by a preponderance of the
evidence that a violation of this chapter resulted from a
bona fide error notwithstanding the maintenance of procedures reasonably adapted to avoid the error, recovery under
this section is limited to the amount, if any, in which the
supplier was unjustly enriched by the violation.
(5) Except for services performed by the enforcing
authority, the court may award to the prevailing party a reasonable attorney's fee limited to the work reasonably performed if:
(a) The consumer complaining of the act or
practice that violates this chapter has brought or
- 5 -

maintained an action he new [sic] to be groundless; or a
supplier has committed an act or practice that violates this
chapter; and
(b) An action under this section has been terminated by a judgment or required by the court to be settled
under section 13-11-21(1)(a)•
(6) Except for consent judgment entered before testimony is taken, a final judgment in favor of the enforcing authority under section 13-11-17 is admissible as prima facie evidence
of the facts on which it is based in later proceedings under this
section against the same person or a person in privity with him.
(7) When a judgment under this section becomes final,
the prevailing party shall mail a copy to the enforcing authority
for inclusion in the public file maintained under section
13-ll-7(l)(e).
(8) An action under this section must be brought
within two years after occurrence of a violation of this chapter,
or within one year after the termination of proceedings by the
enforcing authority with respect to a violation of this chapter,
whichever is later* When a supplier sues a consumer, he may
assert as a counterclaim any claim under this chapter arising out
of the transaction on which suit is brought.
3-

Utah Code §70A-2-513.

Buyer's right to inspection of goods.
(L) Unless otherwise agreed and subject to subsection
(3), where goods are tendered or delivered or identified to the
contract for sale, the buyer has a right before payment or
acceptance to inspect them at any reasonable place and time and
in any reasonable manner. When the seller is required or authorized to send the goods to the buyer, the inspection may be after
their arrival.
(2) Expenses of inspection must be borne by the buyer
but may be recovered from the seller if the goods do not conform
and are rejected.
(3) Unless otherwise agreed and subject to the provisions of this chapter on C.I.F. contracts (subsection (3) of
section 70A-2-321), the buyer is not entitled to inspect the
goods before payment of the price when the contract provides
(a)

for delivery "C.O.D." or on other like terms;

or
(b) for payment against documents of title,
except where such payment is due only after the goods are to
become available for inspection.
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(4) A place or method of inspection fixed by the
parties is presumed to be exclusive but unless otherwise expressly agreed it does not postpone identification or shift the place
for delivery or for passing the risk of loss. If compliance
becomes impossible, inspection shall be as provided in this
section unless the place or method fixed was clearly intended as
an indispensable condition failure which avoids the contract.
4.

Utah Code §70A-2-708.

Seller's damages for nonacceptance or repudiation•
(1) Subject to subsection (2) and to the provisions of
this chapter with respect to proof of market price (section
70A-2-723), the measure of damages for nonacceptance or repudiation by the buyer is the difference between the market price at
the time and place for tender and the unpaid contract price
together with any incidental damages provided in this chapter
(section 70A-2-710), but less expenses saved in consequence of
the buyer?s breach.
(2) If the measure of damages provided in subsection
(1) is inadequate to put the seller in as good a position as
performance would have done then the measure of damages is the
profit (including reasonable overhead) which the seller would
have made from full performance by the buyer, together with any
incidental damages provided in this chapter (section 70A-2-710),
due allowance for costs reasonably incurred and due credit for
payments or proceeds of resale.
5.

Utah Code §70A-2-709.

Action for the price.
(1) When the buyer fails to pay the price as it
becomes due the seller may recover, together with any incidental
damages under the next section, the price
(a) of goods accepted or of conforming goods lost
or damaged within a commercially reasonable time after risk
of their loss has passed to the buyer; and
(b) of goods identified to the contract if the
seller is unable after reasonable effort to resell them at a
reasonable price or the circumstances reasonably indicate
that such effort will be unavailing.
(2) Where the seller sues for the price he must hold
for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes
possible he may resell them at any time prior to the collection
of the judgment. The net proceeds of any such resale must be
credited to the buyer and payment of the judgment entitles him to
any goods not resold.
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(3) After the buyer has wrongfully rejected or revoked
acceptance of the goods or has failed to make a payment due or
has repudiated (section 70A-2-610), a seller who is held not
entitled to the price under this section shall nevertheless be
awarded damages for nonacceptance under the preceding section.
6.

Utah Code §70A-2-710.

Seller's incidental damages
Incidental damages to an aggrieved seller include any
commercially reasonable charges, expenses or commissions incurred
in stopping delivery, in the transportation, care and custody of
goods after the buyer's breach, in connection with return or
resale of the goods or otherwise resulting from the breach*
7.

Utah Code § 7 0 0 5 - 1 0 1 .

Definition - Home solicitation sale.
As used in this chapter, "home solicitation sale" means
a consumer credit sale of goods or services in which the seller
or a person acting for him engages in a face-to-face solicitation
of the sale at a residence or place of employment of the buyer
and the buyer's agreement or offer to purchase is there given to
the seller or a person acting for him. It does not include a
sale made pursuant to pre-existing open-end accounts, or a sale
made between the parties at a business establishment at a fixed
location where goods or services are offered or exhibited for
sale.
8.

Utah Code § 7 0 0 5 - 1 0 2 .

Buyer's right to cancel.
(1) Except as provided in Subsection (5), in addition
to any right otherwise to revoke an offer, the buyer has the
right to cancel a home solicitation sale until midnight of the
third business day after the day on which the buyer signs an
agreement or offer to purchase which complies with this chapter.
(2) Cancellation occurs when the buyer gives written
notice of cancellation to the seller at the address stated in the
agreement or offer to purchase.
(3) Notice of cancellation, if given by mail, is given
when it is deposited in a mailbox properly addressed and postage
prepaid.
(4) Notice of cancellation given by the buyer need not
take a particular form and is sufficient if it indicates by any
form of written expression the intention of the buyer not to be
bound by the home solicitation sale.
(5)

The buyer may not cancel a home solicitation sale

if:
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(a) the buyer requests the seller to provide
goods or services without delay because of an emergency;
(b) the seller in good faith makes a substantial
beginning of performance of the contract before the buyer
gives notice of cancellation; and
(c) in the case of goods, the good cannot be
returned to the seller in substantially as good condition as
when received by the buyer.
(6) This section does not displace any rights the
buyer may have under other sections of this title, other statutes
of this state, or federal law.
9.

Utah Code § 7 0 0 5 - 1 0 3 .
Form of agreement or offer - Statement of buyer's

rights•
(1) In a home solicitation sale, unless the buyer
requests the seller to provide goods or services without delay in
an emergency, the seller shall present to the buyer and obtain
his signature to a written agreement or offer to purchase which
designates as the date of the transaction the date on which the
buyer actually signs and contains a statement of the buyer's
rights which complies with Subsection (2).
(2)

The statement shall:

(a) appear under the conspicuous caption:
"BUYER'S RIGHT TO CANCEL"; and
(b)

read as follows:

"If this agreement was solicited at your residence
or place of employment and you do not want the goods or
services, you may cancel this agreement by mailing a notice
to the seller. The notice must say that you do not want the
goods or services and must be mailed before midnight on the
third business day after you sign this agreement. The
notice must be mailed to:
(insert name and
mailing address of seller)."
(3) Compliance with any notice of cancellation or
similar requirement of any rule of the Federal Trade Commission
which by its terms applies to a home solicitation sale covered by
this title is deemed compliance with Subsection (2)(b) if compliance is totally consistent with this title.
(4) Until the seller has complied with this section
the buyer may cancel the home solicitation sale by notifying the
seller in any manner and by any means of his intention to cancel.
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10.

Utah Code § 7 0 0 5 - 1 0 5 .

Duty of buyer - No compensation for services prior to
cancellation.
(1) Except as provided by the provisions on retention
of goods by the buyer under Subsection 70C-5-104(4), within a
reasonable time after a home solicitation sale has been canceled
or an offer to purchase revoked, the buyer upon demand shall
tender to the seller any goods delivered by the seller pursuant
to the sale, but he is not obligated to tender at any place other
than his residence or place of employment. If the seller fails
to demand possession of goods within a reasonable period of time
after cancellation or revocation, the goods become the property
of the buyer without obligation to pay for them. For the purpose
of this section, 40 days is a reasonable period of time.
(2) The buyer has a duty to take reasonable care of
the goods in his possession before cancellation or revocation and
for a reasonable time thereafter, during which time the goods are
otherwise at the seller's risk.
(3) If the seller has performed any services pursuant
to a home solicitation sale prior to its cancellation, the seller
is entitled to no compensation.
STATEMENT OF THE CASE
This is an appeal from the judgment of the Small Claims
Department of Twelfth Circuit Court for Grand County, awarding
Plaintiff/Respondent its contract price for hearing aids.
On May 28, 1987, appellant was solicited in his home by
respondent to purchase a set of hearing aids.

Appellant is a man

of advanced years and usually acts with the advice of his daughter.

In this instance, however, appellant's daughter was not

present.

Appellant was induced to make a $100 down payment

towards the purchase of a set of hearing aids costing a total of
$83 9.38.

Appellant signed a document he believed to be a receipt

for the down payment.

In fact, the document signed was titled

"Conditional Sales Agreement."

(See Exhibit A.)

Appellant's daughter returned home several days after
the transaction and attempted to cancel the transaction by
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telephoning the respondent.

Respondent refused to accept the

cancellation and delivered the hearing aids to appellant. Appellant refused to accept the goods.

According to respondent,

respondent attempted to deliver the goods on a second occasion.
Appellant tried on the hearing aids and again refused acceptance.
Respondent brought suit in Small Claims Court seeking
the contract price as damages.

Respondent prevailed in Small

Claims Court and received a somewhat confusing judgment that gave
appellant the choice of performing in accord with the contract or
of paying the contract price less the down payment already made
and a credit of $145 or $138 for each hearing aid.
SUMMARY OF ARGUMENT
1.

The judgment granted was improper because the

trial judge failed to apply the proper standard in construing the
Home Solicitation Sales Act.

That requires strict compliance

with its Notice requirements, to protect against unfair practices.
2.

The Utah Sales Practices Act further protects the

buying public by specifying the nature of contents of a Notice,
intended to convey to buyers their right to cancel contracts.
The trial court erred in not construing that Act.
3.

The Utah Uniform Commercial Code also protects

Defendant/Appellant's right to cancel and specifies a measure of
damages different from the one used by the trial judge in awarding damages.
4.

Plaintiff/Respondent's own contract specifies a

condition that must be met before Appellant was required to pay.
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That condition was not met; the trial court erred in ignoring
that failure and in its assessment of the damages.
POINT I
RESPONDENT'S AGREEMENT DOES NOT PROVIDE THE
NOTICE REQUIRED BY THE HOME SOLICITATION SALES
ACT AND CANNOT STAND AS AN ENFORCEABLE CONTRACT
The agreement drafted by respondent fails to meet the
requirements imposed by Utah's Home Solicitation Sales Act.
Code §§70C~5-101 et seq.
that act to be:

Utah

A home solicitation sale is defined by

"A consumer credit sale of goods or services in

which the seller or a person acting for him engages in a
face-to-face solicitation of the sale at a residence ... of the
buyer and the buyer's agreement ... is there given to the seller."

§70C-5-101.

The respondent's salesman did indeed solicit

the sale and obtained the signed agreement at appellant's home.
The agreement, therefore, must meet the requirements contained in
the Home Solicitation Sales Act.
Section 70C-5-103 of the Home Solicitation Sales Act
requires that:

"[T]he seller shall present to the buyer and

obtain his signature to a written agreement or offer to purchase
which designates as the date of transaction the date on which the
buyer actually signs and contains a statement of the buyer's
rights which complies with Subsection (2)." §70C-5-103(1).

The

Conditional Sales Contract at issue here does specify the date of
transaction at the beginning of the agreement, but the date is
not indicated any where else in the agreement, especially the
portion that apparently attempts to comply with §70C-5-103(2),
below the buyer's signature and under the heading "Notice to
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Buyer."

Section 70C-5-103(2) requires the agreement to contain a

statement "under the conspicuous caption"

"BUYER'S RIGHT TO

CANCEL," but no such caption appears in the written agreement or
any of the attached documents.
Below the buyer's signature, the caption "NOTICE TO
BUYER" is followed by language similar to the notice required by
§70C-5-103(2)(6).

(See Exhibit A).

The caption, however, does

not meet the express requirements of §70C-5-103(2)(a). Likewise,
a document attached to the agreement, entitled "NOTICE OF CANCELLATION", also contains language similar to that required by
§70C-5-103(2)(b).

(See Exhibit A).

Once again, however, the

caption does not meet the express requirements of
§7QC-5-103(2)(a).
Beneath the caption, §70C-5-103(2)(a) further requires
a notice explaining the buyer's right to cancel as specified in
§70C-5-103(2)(b).

The precise language required by

§70C-5-103(2)(b) does not appear anywhere in the agreement.
Arguably similar language appears beneath the caption "NOTICE TO
BUYER".

(See Exhibit A).

The language, however, does not convey

the same message as that contained in the statute, as it does not
specify the method of notice of cancellation, nor is it conspicuous as the statute requires.
The agreement also refers to an attached form entitled
"NOTICE OF CANCELLATION".

The attached form is more specific in

the method of cancellation but the blanks on the form for the
date of transaction and the last date for cancellation have not
been filled in.

The notice is not under the required caption and
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contains incorrect information that is not relevant to the notice
required by §70C-5-103(2)(b) and is, thus, confusing.
Furthermore, the language contained in the "Notice of
Cancellation" refers repeatedly to returning goods delivered to
the buyer.

The focus on the delivery and return of goods implies

that the period for cancellation runs from the time the goods are
delivered.

This conclusion is bolstered by the fact that the

date on the "Notice of Cancellation" is not filled in leading
inevitably to the conclusion that the dates were to be filled in
at the time of delivery.

The "Notice of Cancellation," there-

fore, is confusing, does not meet the express statutory requirements and misleads the consumer to believe that the three day
cancellation period begins running from the time of delivery of
the goods.
The agreement does not meet the specific requirements
of Utah's Home Solicitation Act nor does it effectively convey
the information required by such Act.

The Home Solicitation

Sales Act does allow for compliance with its requirements by a
notice that complies with federal regulations provided that
"compliance is totally consistent with this title".
§70C-5-103(3) [emphasis added].

This language argues for strict

application of Utah's requirements.
The trial judge failed to apply properly the express
requirements of the Home Solicitation Sales Act.

The notice

required by the Act must be dated, must appear under the heading
"BUYER'S RIGHT TO CANCEL" and must convey clearly the information
contained in §70C-5-103(2)(b). The notice in the "Conditional
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Sales Contract" is undated, does not contain the expressly
required heading and fails to convey clearly the information
contained in §70C-5-103(2)(b). Furthermore, the notice in the
"Conditional Sales Contract" misleads the consumer into believing
the period of cancellation runs from the time of the delivery of
the goods.

Nonetheless, the trial judge held the contract to

meet the requirements of Utah's Home Solicitation Sales Act.
The fact that the notice required by §70C-5-103 is
defective does not make the agreement invalid.

The defect does,

however, allow the buyer to "cancel the home solicitation sale by
notifying the seller in any manner and by any means of his
intention to cancel."

§70C-5-103(4).

Appellant notified the

respondent of his intention to cancel by his daughter's telephone
call and by refusing delivery of the goods.
Finally, as appellant pointed out to the trial judge,
§70C-5-105(3) provides that, upon successful revocation of the
sale by a buyer, a seller can recover nothing, even for expenses
incurred pursuing the sale prior to its cancellation.

Appel-

lant's cancellation was effective either when given by the
daughter or when delivery was tendered, because of seller's own
failure to give adequate notice of buyer's right to cancel and
the method of cancellation.
POINT II
THE AGREEMENT FAILS TO PROVIDE THE NOTICE
REQUIRED BY THE CONSUMER SALES PRACTICES
ACT AND CANNOT STAND AS AN ENFORCEABLE CONTRACT
The notice of the buyer's right to cancel is also
defective under Utah's Consumer Sales Practices Act.
- 15 -

Utah Code

§§13-11-3 et seg.

§13-11-4(2) lists acts that, when undertaken

with the intent to deceive, are considered to be deceptive acts.
More particularly, Section 13-11-4(2)(m) lists as a deceptive act
a sellerfs failure to furnish notice that the buyer has the right
to cancel a sale.

The section requires that the:

[Njotice shall be a conspicuous statement written in bold type, in immediate
proximity to the space reserved for the
signature of the buyer, as follows:
"YOU, THE BUYER, MAY CANCEL THIS
CONTRACT AT ANY TIME PRIOR TO
MIDNIGHT OF THE THIRD BUSINESS DAY
AFTER THE DATE OF THE TRANSACTION."
Utah Code §13-11-4(2)(m).

The notice contained in the respon-

dent's agreement is not in bold type nor in capital letters.
The showing required to prove an "intent to deceive" is
unclear.

Some jurisdictions have allowed recovery for a decep-

tive practice without a showing of intent.

Riley v. Enterprise

Furniture Co., Inc., 54 Ohio Misc. 1, 375 N.E. 2d 821

(1977).

Although the Consumer Sales Practices Act grants
affirmative rights in consumers to bring an action against a
supplier engaging in deceptive acts, the Act also allows consumers to invoke the Act as a counterclaim when sued by a supplier.
Utah Code §13-11-19(4).
Thus, in the present action, the supplier-respondent
failed to comply with the notice required by §13-11-4(2)(m).

The

failure to comply with the requirement is considered a deceptive
act when coupled with an intent to deceive (although what constitutes that intent is unclear and in some jurisdictions has been
disregarded).

A consumer is allowed to invoke the Act as a

counterclaijn against a suit by the supplier.
- 16 -

Appellant alleged

that respondent's notice of the buyer's right to cancel was
defective and has introduced evidence to show the notice was
defective under both Utah's Home Solicitation Sales Act and
Utah's Consumer Sales Practices Act.
POINT III
THE U.C.C. MEASURE OF DAMAGES WAS NOT PROPERLY
APPLIED IN THE TRIAL COURT
Utah's Home Solicitation Sales Act does not impair any
rights a buyer may have under other Utah statutes.
§70C-5-102(6).

Utah Code

Thus, the rights and protections afforded buyers

under Utah's adoption of the Uniform Commercial Code [hereinafter
"Utah UCC"] are not affected by the Home Solicitation Sales Act.
Section 70A-2-513(l) of the Utah UCC grants the buyer a right to
inspect goods before accepting delivery.

Under respondent's

theory, the buyer-appellent was bound to accept the goods after
the agreement was not cancelled within three days of the transaction.

Appellant did not approve of the goods and refused accep-

tance.
Even if appellant's rejection of the goods was unjustified, respondent is not entitled to the full contract price.

The

seller's damages for nonacceptance is governed by §70A-2-708.
The general measure of damages, provided in §70A-2-708(1), is the
difference between the market price of the goods at the time and
place of delivery and the unpaid contract price plus any incidental damages provided under §70A-2-710 less the expenses saved in
consequence of buyer's breach.

§70A-2-708(1).

Subsection 2

allows the seller to recover his/her anticipated profits if the
measure under §70A-2-708(1) is insufficient to place him/her in
- 17 -

as good a position as if the contract had been performed*
§70A-2-708(2).

The seller is allowed to recover only the con-

tract price under §70A-2-709.

That section requires the seller

to make an attempt to resell the goods.

But, in the present

case, the seller was awarded the full contract price without a
showing of an attempt to resell the goods or any offset if the
goods were resold.
POINT IV
THE TRIAL COURT FAILED TO GIVE EFFECT TO
THE CONTRACTS CONDITION
The trial court failed to apply properly well-settled
principles of law to the terms of the written agreement between
appellant and respondent.
Sales Contract."

The writing is titled "Conditional

(See Exhibit A).

The only condition contained

in the writing, however, is a paragraph stating:
If we [respondent] cannot demonstrate a
hearing improvement at the time of
delivery, a refund will be given. No
other refunds are expressed or implied.
There will be a 15% charge on all
cancellations, returns or restocking of
instruments.
A hearing improvement was not demonstrated to appellant at the
time of delivery.

Appellant was dissatisfied with the product at

the time of delivery and refused to accept the goods.
Whether or not a promise is conditional depends on the
parties' intent.

Kimball v. Campbell, 699 P.2d 714, 716 (Utah

1985); Creer v. Thurman, 581 P.2d 149, 151 (Utah 1978).

The

intent is to be ascertained from a fair and reasonable construction of the language used, considering the circumstances surrounding the execution of the contract.
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Kimball, 699 P.2d at

716; Creer, 581 P.2d at 151.

The intent to create a condition in

a contract must be express or clearly implied and is not necessarily created by a simple statement or stipulation in the
contract.

Cheever v. Schramm, 577 P.2d 951, 953 (Utah 1978).
Here, the contract drafted by the respondent is enti-

tled "Conditional Sales Contract".

The only condition to be

found is the demonstration of hearing improvements.

This condi-

tion is clearly expressed in a contract replete with the economic
effects of failure to meet the condition.
show an improvement in hearing.

Respondent failed to

Thus, as respondent did not

fulfill its own condition precedent, no obligation was ever
imposed on appellant under the terms of the contract other than
the 15% restocking charge.

This condition may be one that is

difficult for respondent to meet; however, the condition cannot
be ignored merely because it may work hardship on one of the
parties.

Jones v. Acme Building Products, Inc., 19 Utah 2d 364,

431 P.2d 742, 746 (1969).
by the respondent.

Furthermore, the agreement was drafted

Any ambiguities in the agreement, therefore,

should be resolved against respondent.
CONCLUSION
The trial judge erred in failing to apply strictly the
provisions of the Utah Home Solicitation Sales Act.

In particu-

lar, that Act requires certain conspicuous Notice to be part of
any contract for supplying goods pursuant to a home solicitation.
Those notice requirements should be construed strictly, to
protect the buying public from those unfair practices that the
Act was intended to prohibit.
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The Consumer Sales Practices Act also requires conspicuous Notice to buyers; respondent failed to meet the requirements
of that Act, as well.

The trial judge failed to apply its

protections for this appellant, although the facts command such a
result.
Wherefore Appellant asks that the Utah Court of Appeals
determine that the trial judge erred in finding for respondent,
determine that the contract fails to meet the statutory requirements and as such is unenforceable, and dismiss respondent's
cause of action.
DATED THIS

day of

JIS*P^A-&^/

, 1988.

UTAH LEGAL SERVICES, INC.
Attorneys for Appellant

BY:

W. PAUL WHARTON

CERTIFICATE OF SERVICE
I hereby certify that on this 25th day of February,
1988, I mailed four true and correct copies of the foregoing
BRIEF OF APPELLANT to:
State, Orem, Utah

Beltone, c/o Layne C. Dike, 1437 South

84058, first class postage prepaid.

7:stone.mem
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A D D E N D U M

LAYNEC. DIKE B C - H I S
Certified Hearing Aid Audlologlat N.H.A.S.

cr
rt

o

I hereby agree to purchase the described HEARING AID
with the specified parts and accessories and grant to
secured party a security Interest therein.
Title to the equipment purchased shall be retained by
Seller until the purchase price In full has been paid. This
order shall not be binding until accepted by Bettone
Hearing Aid Center.
All agreements In connection with this transaction are
Included herein, and no other agreements, either verbal or
written, will be binding on either party.
If we cannot demonstrate a hearing Improvement at the
time of delivery, a refund will be given. No other refunds
are expressed or Implied. There will be a 15% charge on

CONDITIONAL SALES CONTRACT

( ^ TJJcruing
•OuinscCoxs

Instrument ordered by:

1437 So Slale
Orcm. Ul 84058
801 225-HMR
HourS'9 30aorV5:OC

Patlen

n n t«- T^/oif/p/
Approx. Delivery Date: v> '
DESCRIPTION/OF ARTICLES
.1

/W&&S
CASH PRICE

-A
£H?

all cancellations, returns or restocking of Instruments.

Any action to enforce payment shall not waive any of
Seller's rights hereunder. Any Indulgences granted
Purchaser shall not constitute a waiver of Seller's rights.
Time Is of the essence of this contract. Seller may assign
this contract without notice to Purchaser. Purchaser agrees
to pay all costs of collecting and amount of enforcing any
rights hereunder Including reasonable attorney's feet.
I certify that no agreement contrary to the terms and
conditions of foregoing has been made. This contract
executed
In triplicate and each party has a copy.
s
This contract constitutes the entire agreement; no
waivers or modifications shall be valid unless written upon
or attached hereto.
The customer Is responsibletocome to office for service
or the aids may be mailed to t

rt

DISCOUNT
6 MO.
GUARANTEE O NEW
PERIOD
D REBUILT

IYMT

D USED

RECOMMENDED TO DOCTOR D (check here)
1.

TOTAL CASH SALE PRICE

2.

TOTAL SALES T A X

3.

TOTAL

4.

DOWN PAYMENT

5.

BALANCE J

?<?£*_
f

CO

HCD

NOTICE TO BUYER if this BQrmrml was solldted at your
residence, you, the buyer, may cancel this transaction at
any time prtqrto midnight of the third business i
the dati

f3%-**
/OO "

' •* ,

^

W&

. ^ j # / / 4 5
^

6.

FINANCE CHARGE

7.

TOTAL OF PAYMENTS

8.

DEFERRED PAYMENT PRICE (Lines 3-«)

9.

ANNUAL PERCENTAGE RATE

"

Seller retains security Interest until Instruments are paid
for. I agree that I do hear better.
acknowledges receipt on Hearing Aid Serial
No
No.

hereby
.Monthly payments of $ .
10._
due beginning one month from the date of contract and the same day of
each month thereafter until fully paid.

NOTICE OF CANCELLATION
(enter date of transaction)

(date)

If this agreement was solicited at your residence and you do not want the goods or
services you may cancel this transaction, without any penalty or obligation, within 3
business days from the above date.
If you cancel, any property traded In, any payments made by you under the contract or
sale, any any negotiable Instrument executed by you will be returned within 10 business
days following receipt by the seller of your cancellation notice, and any security Interest
arising out of the transaction will be canceled.
If you cancel, you must make available to the seller at your residence, in substantially
as good condition as when received, any goods delivered to you under this contract or
sale; or you may, If you wish, comply with the Instructions of the seller regarding the
return shipment of the goods at the seller's expense and risk.
If you do make the good available to the seller and the seller does not pick them up
within 20 days of the date of your notice of cancellation, you may retain or dispose of the
goods without further obligation. If you fall to make the goods available to the seller, or if
you agree to return the goods to the seller and fail to do so, then you remain liable for
performance of all obligations under the contract.
To cancel this transaction, mall or deliver a signed and dated copy of this cancellation
notice or any other written notice, or send a telegram, to

/RcllM
^
0unSC?0AS

at

1^37 So Slofe
Cr«m Ul 34058
801 225 HWR
Hours*9 3 0 a m . - 5 O O p m .

(address to seller's place of business)

Not later than midnight of - _ - _ - _ _ - _ _ _ - _ — — - —
(date)
I hereby cancel this transaction.
(date)
(buyer's signature)

Exhibit "Af\ page 2
(Back side)

13-11-4. Deceptive act or practice by supplier.
(1) A deceptive act or practice by a supplier in
:onnection with a consumer transaction violates this
zhapter whether it occurs before, during, or after
the transaction.
for entering into a consumer transaction in re
(2) Without limiting the scope of Subsection (1), a for giving the supplier the names of prospe
supplier commits a deceptive act or practice if the consumers or otherwise helping the supplier to <
supplier, with intent to deceive:
into other consumer transactions, if receipt oi
(a) indicates that the subject of a consumer benefit is contingent on an event occurring aftei
transaction has sponsorship, approval, performance consumer enters into the transaction;
characteristics, accessories, uses, or benefits, if it
(1) after receipt of payment for goods or
has not;
ices, fails to ship the goods or furnish the ser
(b) indicates that the subject of a consumer within the time advertised or otherwise represt
transaction is of a particular standard, quality, or, if no specific time is advertised or represei
grade, style, or model, if it is not;
fails to ship the goods or furnish the services w
(c) indicates that the subject of a consumer 30 days, unless within the applicable time perio<
transaction is new, or unused, if it is not, or has supplier provides the buyer with the option to c
been used to an extent that is materially different cancel the sales agreement and receive a refur
from the fact;
all previous payments to the supplier or to c
(d) indicates that the subject of a consumer the shipping date to a specific date proposed b
transaction is available to the consumer for a reason supplier, but any refund shall be mailed or deli'
that does not exist;
to the buyer within ten business days after the
(e) indicates that the subject of a consumer receives written notification from the buyer o
transaction has been supplied in accordance with a buyer's right to cancel the sales agreement
previous representation, if it has not;
receive the refund;
(f) indicates that the subject of a consumer
(m) fails to furnish a notice of the purch*
transaction will be supplied in greater quantity than right to cancel a direct solicitation sale within
the supplier intends;
business days at the time of purchase if the s
(g) indicates that replacement or repair is made other than at the supplier's established
needed, if it is not;
of business pursuant to the supplier's mail, i
(h) indicates that a specific price advantage hone, or personal contact and if the sale
exists, if it does not;
,:
exceeds $25, which notice shall be a conspit
(i) indicates that the supplier has a sponsorship, statement written in bold type, in immediate \
approval, or affiliation he does not have;
mity to the space reserved for the signature c
(j) indicates that a consumer transaction invo- buyer, as follows: ''YOU, THE BUYER, \
lves or does not involve a warranty, a disclaimer of CANCEL THIS CONTRACT AT ANY 1
warranties, particular warranty terms, or other PRIOR TO MIDNIGHT OF THE THIRD I
rights, remedies, or obligations, if the representation NESS DAY AFTER THE DATE OF THE TJ
is false;
SACTION.";
(k) indicates that the consumer will receive a
(n) promotes, offers, or grants participati
rebate, discount, or other benefit as an inducement a pyramid scheme as defined under Chapte
Tide 76; or
(o) represents that the funds or property
eyed in response to a charitable solicitation *
donated or used for a particular purpose or *
donated to or used by a particular organizati*
the representation is false.

